IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOLORES DOUGHERTY, et al.,

Plaintiffs, . CIVIL ACTI ON

NO. 11-CV-0093

DEUTSCHE BANK NAT' L CO.,
et al.,

Def endant s.

VEMORANDUM AND ORDER

Joyner, C.J. August , 2011

Before this Court are Plaintiffs’ Mtion to Remand (Doc. No.
4) and Defendant FDIC s response in opposition thereto (Doc. No.
15), as well as Defendant FDIC s Motion to Dismss for |ack of
subject matter jurisdiction (Doc. No. 3), Plaintiffs’ response in
opposition thereto (Doc. No. 5), and Defendant FDIC s reply in
further support thereof (Doc. No. 16). For the reasons set forth
in this Menorandum the Court denies the Mtion to Remand and
grants the Mdtion to D sm ss.

| . BACKGROUND

This personal -injury lawsuit arises out of Plaintiff Dol ores
Dougherty’s alleged slip and fall on the prem ses of Deutsche
Bank Nati onal Conpany and | ndyMac Bank, F.S.B, on February 21,
2007. On June 13, 2008, Ms. Dougherty and her husband, Daniel,



filed suit in the Court of Common Pl eas of Phil adel phia County,
nam ng Deutsche Bank National Conpany and | ndyMac Bank, F.S.B.
as Def endants.

On July 11, 2008, IndyMac Bank, F.S.B., was closed by the
Ofice of Thrift Supervision, and the FDI C was appoi nted
Receiver. As a result, any litigation against |ndyMac Bank,
F.S.B., was thereafter to be brought against the FD C

On August 7, 2008, the FDIC emailed Plaintiffs' attorney a
notice of “Inproper Service of Litigation,” advising Plaintiffs
of the FDI C s appointnent as Receiver, the consequent statutory
requirenent for litigation against the failed institution to be
brought against the FDIC, and the additional need to conmply with
12 U.S.C. 8§ 1821(d)’s adm nistrative-clains process before
seeking or continuing judicial relief against the FDIC. (Doc.
No. 4 Ex. B.) More specifically, the FDI C advised Plaintiffs
that they needed to “[p]resent the properly conpl eted Proof of
Cl aim Form and the supporting docunentation to the Receiver on or
before the Clains Bar Date, COctober 14, 2008.” (ld.) The FD C
al so advised Plaintiffs that the Receiver woul d have 180 days
fromreceipt of the claimto review and deci de whether to all ow
the claim Plaintiffs would then have “60 days after the date of
the notice of disallowance by the Receiver OR. . . 60 days after
the end of the 180-day period, whichever is earlier,” to either
file alawsuit on the claimor “continue any |awsuit comenced

before the appoi ntnent of the Receiver.” (l1d.)
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As a result, Plaintiffs’ attorney wote to the Court of
Common Pl eas on Septenber 2, 2008, requesting that the state-
court action be placed on a deferred status. (Doc. No. 15 Ex.
B.)! The court granted the request and stayed the action. (Doc.
No. 15 Ex. A.)

M's. Dougherty filed her Proof of C aimon Septenber 19,
2008. (Doc. No. 3 Ex. E.)? On or about January 8, 2009, the
FDIC mail ed her a Notice of D sallowance of Caim explaining
that the claim“ha[d] not been proven to the satisfaction of the
Receiver.” (Doc. No. 3 Ex. F.) The Notice of Disallowance
rem nded Plaintiff that, in accordance with 12 U S.C. §
1821(d)(6), she had to either file or continue suit against the
Receiver within sixty days if she still sought relief. (ld.)

Neither Plaintiff took any action with regard to the state-
court case during the next sixty days. In fact, no action was
taken in the case until nore than seventeen nonths |ater, when,
on June 17, 2010, the court sent a letter to counsel inquiring
whet her the matter should remain on a deferred status and
required a response within ten days. (Doc. No. 4 Ex. D.) On
June 28, 2010, Plaintiffs’ counsel responded to the court,
stating that the “matter may now be taken off deferral as
plaintiff will pursue the matter against the remaining Defendant,

Deut sche Bank National Conpany, only.” (Doc. No. 3 Ex. H) At a

! Wil e the parties do not el aborate on the reason for the request,

presumably it was to all ow the adm nistrative-clains process to proceed.

2 M. Dougherty never filed a Proof of Claim
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case managenent conference on Septenber 25, 2010, however, it
becane apparent that Plaintiffs intended to pursue their clains
agai nst IndyMac Bank, F.S.B., as well. (See Doc. No. 4. Ex. H.)

Consequently, on Cctober 13, 2010, |IndyMac Bank, F.S. B.
filed a notion to substitute the FDIC for | ndyMac Bank, F.S. B, as
the proper defendant. (Doc. No. 3 Ex. G Doc. No. 4 Ex. J.) The
court granted the notion on Novenber 8, 2010, and the FDI C, as
Recei ver of | ndyMac Bank, F.S. B., was substituted as the rea
party in interest. (Doc. No. 4 Ex. K ) On January 6, 2011
Def endant FDI C renpoved the case to this Court, pursuant to 12
U.S.C. § 1819(b).

Plaintiffs have noved to renmand the case to state court,
asserting that (1) the FDIC s renoval was untinely, and (2) the
substantive requirenents for renoval by the FDI C are unsati sfi ed.
The FDIC, in turn, has noved to dismss Plaintiffs’ clains
against it, arguing that Plaintiffs failed to conply with 12
US C 8§ 1821(d)’s adm nistrative-clains process and that this
Court therefore | acks subject matter jurisdiction over the clains
against it.

1. DI SCUSSI ON

A. Mbtion to Renmand

The Financial Institutions Reform Recovery, and Enforcenent
Act of 1989 (FIRREA) provides the Federal Deposit |Insurance

Corporation (FDI C or Corporation) with a statutory right to
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remove nost cases in which it is a party fromstate court to
federal court. See 12 U.S.C. 8 1819(b)(2). Wthin thirty days
of the filing of the notice of renoval, the nonnoving party may
nmove to remand the case to state court on the basis of any defect
inrenoval. See 28 U. S.C. § 1447(c).?

1. Tinme period for renmova

The current | anguage of 8§ 1819(b)(2)(B), as anended in 1991,
states that, wth certain exceptions,

t he Corporation may, w thout bond or security, renove

any action, suit, or proceeding from State court to the

appropriate United States district court before the end

of the 90-day period beginning on the date the action,

suit, or proceeding is filed against the Corporation or

the Corporation is substituted as a party.

12 U.S.C. § 1819(b)(2)(B)

Plaintiffs assert that Defendant FDI C s 90-day period for
removal began i medi ately upon its appoi ntnent as Receiver on
July 11, 2008, and thus expired in Cctober 2008. Defendant, in
contrast, asserts that the 90-day period did not begin until it
was substituted as a party in the state-court case on Novenber 8,
2010, and thus did not expire until February 2011. The Court

agrees w th Defendant.

First, the plain meaning of the statutory | anguage supports

3 Though Plaintiffs also argue that renoval was inproper under the genera

renoval statute, 28 U S.C. § 1441, this Court will only address renmpval under
12 U.S.C. § 1819(b) because the latter applies specifically to clains

i nvol ving the FDI C and Congress’s enactnent of § 1819(b) greatly expanded the
FDIC s ability to renove cases to federal court. See 12 U S.C. § 1819(b).
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Def endant’ s position. As the Seventh G rcuit has expl ai ned,

Substitution “as a party” nust nmean “as a party to the
litigation.” Reading this |anguage to mean
“substituted as the failed bank’s receiver” would turn
the word “party” into nmush. The FDIC may be a bank’s
receiver or insurer or regulator (its three statutory
capacities), but it is not a “party” to anything in
particular in any of these three capacities. It
beconmes a “party” only in court.

Buczkowski v. FDIC, 415 F.3d 594, 596 (7th Cr. 2005).

Second, the weight of the case law is on Defendant’s side.

See, e.qg., Dalton v. FDIC, 987 F.2d 1216, 1221 (5th Gr. 1993)

(recogni zing that the time for renoval begins to run fromthe
date the FDIC is substituted as a party to the litigation); D az

v. MAllen State Bank, 975 F.2d 1145, 1147-48 (5th G r. 1992)

(same); cf. Estate of Harding v. Bell, 817 F. Supp. 1186, 1191

(D.N.J. 1993) (“[S]ection 1819(b)(2)(B) now requires substitution
in the state proceedi ngs before renoval.”); id. at 1190 (“[ The
Fifth Crcuit’s holding that the 90-day period begi ns upon
substitution as a party to the proceedi ng] appears to be a sound
rule built on common sense and a straightforward readi ng of the
anended statute.”).

Al though Plaintiffs rely on EFDIC v. Wssel & Sons

Construction Co., 881 F. Supp. 119 (D.N. J. 1995), which rejected

Harding’s interpretation and held that the 90-day period started

to run before fornmal substitution, Wssel & Sons has been

criticized for relying on a case that analyzed the | anguage of 8§



1819(b)(2)(B) prior to its anendnent in 1991.4 See J.E. Dunn

Nw., Inc. v. Salpare Bay, LLC, No. 09-1068, 2009 U.S. Dist. LEXIS

99668, at *9 (D. O. Cct. 26, 2009) (“I amal so not persuaded by

the post-1991 case[] Wssel & Sons . . . . [I]t relies on a pre-

anendnent case which suggested that neither the FD C renoval
statute nor the nore general renpval statute ‘explicitly
require[s] the FDIC be formally substituted as a party before
removal is proper.’ | disagree with this statenment in that the
statute now explicitly calls for substitution of the FDIGCGR to
trigger its right to renove.” (citation omtted)).

Consi dering the foregoing, the Court concludes that the 90-
day period did not begin to run until the FDI C was substituted as
party to the litigation on Novenber 8, 2010. As the FDI C noved
to remand on January 6, 2011, fewer than ninety days later, the
FDIC s renoval was tinely.

2. Ful fillment of the substantive provisions of the
renoval statute

FI RREA provides that, “[e]xcept as provided in [12 U S.C. 8§
1819(b)(2)] subparagraph (D), all suits of a civil nature at
common law or in equity to which the Corporation, in any

capacity, is a party shall be deened to arise under the | aws of

4 Prior to 1991, 12 U.S.C. § 1819 sinply stated, “Except as provided in

subpar agraph (D), the Corporation may, w thout bond or security, renove any
action, suit, or proceeding froma State court to the appropriate United
States district court.” There was no nention of the FDIC s being substituted
as a party. See, e.d., Muntain Ridge State Bank v. Investor Funding Corp.,
763 F. Supp. 1282, 1286 n.5 (D.N. J. 1991).
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the United States” and are thus renovable. 12 U S. C. §
1819(b)(2) (A)-(B). Subparagraph (D) excepts fromrenoval a case

(1) to which the Corporation, in the Corporation’s
capacity as receiver of a State insured depository
institution by the excl usive appointnent by State
authorities, is a party other than as a plaintiff;

(11) which involves only the preclosing rights
agai nst the State insured depository institution, or
obligations owing to, depositors, creditors, or
stockhol ders by the State insured depository
institution; and

(ti1) in which only the interpretation of the |aw
of such State is necessary.

8§ 1819(b)(2)(D). In order to defeat renoval, all three prongs of

8 1819(b)(2) (D) nust be net. See, e.q., Resolution Trust Corp.

v. Butcher & Co., No. 93-1374, 1993 U S. Dist LEXIS 8901, at *6

n.5 (E.D. Pa. June 16, 1993). Moreover, while a defendant that
has renoved a case usually has the burden of show ng that renova

was proper, Boyer v. Snap-on Tools Corp., 913 F.2d 108, 111 (3d

Cr. 1990), in the context of renoval under § 1819(b)(2) it is
the party objecting to renoval who bears the burden of proving
that the three prongs of the § 1819(b)(2)(D) exception are

satisfied. See Reding v. FDIC, 942 F. 2d 1254, 1258 (8th G

1991); Lazuka v. FDIC, 931 F.2d 1530, 1538 (11th Cr. 1991); Pyle

v. Meritor Sav. Bank, 821 F. Supp. 1072, 1075 (E.D. Pa. 1993).

Plaintiffs argue that the case should be remanded based on
the 8 1819(b)(2) (D) exception. Plaintiffs assert that (1)
| ndyMac Bank, F.S.B., may be a state-insured depository, (2) the
case concerns Plaintiffs’ preclosing rights, and (3) the issues

regardi ng Defendant’s liability concern state |law. Defendant, in
8



turn, argues that the exception to renoval does not apply because
| ndyMac Bank, F.S.B, is a federally chartered savi ngs bank, not a
state-insured depository, and it was appointed by the federal
Ofice of Thrift Supervision, not by a state authority.

In Nassirpour v. FDIC, the court denied a notion to remand a

cl ai m agai nst I ndyMac Bank, F.S.B, holding that the §

1819(b)(2) (D) exception did not apply. See Nassirpour v. FD C

No. 08-7164, 2008 W. 5412432, at *1 (C.D. Cal. Dec. 29, 2008)
(expl aining that | ndyMac Bank, F.S. B, was a not a state-insured
depository institution but rather a federally chartered savi ngs
bank and that the FDI C had not been appointed by a state agency
but by the Ofice of Thrift Supervision, a federal agency).

The Court thus agrees with Defendant. Because |ndyMac Bank,
F.S.B, is not a state-insured depository institution but rather a
federally chartered savings bank and because the FDI C was
appointed by the Ofice of Thrift Supervision, a federal agency,
Plaintiffs have failed to neet the first prong of the §
1819(b)(2) (D) exception. As a party nust prove all three prongs
to have the case renanded, the Mdtion to Remand nust be deni ed.

B. Mbtion to Disnmiss for Lack of Subject NMatter Jurisdiction

FI RREA establishes an admi nistrative-clains process that is

a jurisdictional prerequisite to suit. See FDI C v. Shain,

Schaffer & Rafanello, 944 F.2d 129, 132 (3d Gr. 1991) (“Congress




expressly withdrew jurisdiction fromall courts over any claimto
a failed bank’s assets that [is] nmade outside the procedure set

forth in section 1821."); Rosa v. Resolution Trust Corp., 938

F.2d 383, 395 (3d Cir. 1991). The procedure includes filing an
admnistrative claimwith the FDIC and allowi ng the FDI C 180 days

to accept or reject the claim See 12 U . S.C. § 1821(d)(3)-(5).

If the claimant still seeks relief, she then has 60 days,
“beginning on the earlier of . . . the end of the [180-day]
period . . . or the date of any notice of disallowance,” to (1)

“request [additional] admnistrative review of the claim” (2)
“file suit on such claim” or (3) “continue an action comenced
bef ore the appoi ntnent of the receiver.” § 1821(d)(6)(A).°>
Failure to conply with the provision is a pernmanent bar to suit.
See § 1821(d)(6)(B) (“If any claimant fails to . . . (ii) file
suit on such claim (or continue an action commenced before the

appoi ntnent of the receiver), before the end of the 60-day period

> The full text of the provision provides:

Before the end of the 60-day period beginning on the earlier of-

(i) the end of the [180-day] period described in paragraph
(5)(A) (i) with respect to any clai magainst a depository
institution for which the Corporation is receiver; or

(ii) the date of any notice of disallowance of such claim
pursuant to paragraph (5)(A) (i),
the claimant may request administrative review of the claimin
accordance with subparagraph (A) or (B) of paragraph (7) or file
suit on such claim (or continue an action comenced before the
appoi ntnent of the receiver) in the district or territorial court
of the United States for the district within which the depository
institution's principal place of business is |ocated or the United
States District Court for the District of Colunbia (and such court
shal |l have jurisdiction to hear such claim.

12 U.S.C. § 1821(d)(6)(A).
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descri bed in subparagraph (A), the claimshall be deened to be
disallowed . . . as of the end of such period, such disallowance
shall be final, and the claimant shall have no further rights or
remedies with respect to such claim?”).

Def endant argues that, in order to “continue” their
preexisting lawsuit, Plaintiffs were required to take affirmative
action within sixty days of their Notice of D sall owance;
Plaintiffs’ failure to do so, according to Defendant, constitutes
a fatal failure to conply with the adm nistrative-clains process.
Plaintiffs respond that they were not required to take any
affirmative action when the case was on deferred status and that
they therefore conplied with the adm nistrative-clains process.
Though the Third Crcuit has not ruled on the neaning of
“continue” in this context, and though there is case | aw
supporting both positions, the Court finds that the | anguage of
the statutory provisions at issue, a reading of the statute as a
whol e, the legislative history, and the case |aw from ot her
courts weigh in favor of Defendant’s argunent.

First, the | anguage of § 1821(d)(6)(B) states that the
cl ai mant—not the FDIC, not the court—ust continue a pendi ng
| awsuit or else |lose her right to any relief. As other district
courts have explained, “[i]f ‘to continue’ neans to do not hing,
there will never be a situation where a pre-existing claimwl]I

be barred, because the claimant will always do, at the very
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| east, nothing. The limtations clause for pre-existing clains

woul d becone a dead letter.” First Union Nat’'l Bank of Fla. v.

N. Beach Prof’|l Ofice Conplex, Inc., 841 F. Supp. 399, 403 (M D

Fla. 1993) (internal quotation marks omtted); see also Rey V.

Gak Tree Sav. Bank, 817 F. Supp 634, 636 (E.D. La. 1993) (“[T]he

only reasonabl e and natural reading of 88 1821(d)(6)(A) and (B)
is that the 60-day period applies to all three options set out in
the statute’'s text: admnistrative review, filing actions, and
pendi ng actions. The court finds no reason . . . to interpret
the 60-day period as applying to adm nistrative review and new y-
filed suits but not to pending cases . . . .7).

Moreover, a reading of the statute as a whol e—and
specifically the provisions for expedited determ nation of clains
under 8§ 1821(d)(8)—+ndicates that “continuing” a preexisting
claimnmeans filing a notion to renew or taking other affirmative
action: Section 1821(d)(8)(C provides that “[a]ny clai mant who
files a request for expedited relief shall be permtted to file a
suit, or continue a suit filed before appointnent of the
receiver,” if the admnistrative claimis denied. Like §
1821(d)(6)(B), 8§ 1821(d)(8)(D) provides a fixed anmount of tine in
which to file or continue the suit after adm nistrative denial.
Section 1821(d)(8)(D) then clarifies what “continue” neans,
stating that there can be no suit “[i]f an action described in

subparagraph [(d)(8)](C is not filed, or the notion to renew a
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previously filed suit is not nmade” within the tinme period. §

1821(d) (8) (D) (enphasis added). See also North Beach, 841 F

Supp. at 405 (using this statutory context as one of the reasons
for finding affirmative action necessary).

Furthernore, the legislative history of FIRREA supports this
interpretation. As explained by a House report,

After exhaustion of streanlined adm nistrative
procedures, a clainmant has a choice to either bring a

claimde novo in the District Court . . . or have the
cl ai m determ nation reviewed by one or nore
adm ni strative processes . . . . Any Suit (or notion to

renew a suit filed prior to the appointnent of the
receiver) nust be brought by the clainmant within 60
days after the denial of the claim

In Re FDIC, 762 F. Supp. 1002, 1005 (D. Mass. 1991) (quoting H R

Rep. No. 101-54(1), reprinted in 1989 U.S.C.C. A N 86, 214)

(first enphasis omtted).

Plaintiffs’ reliance on Aguilar v. FDIC, 63 F.3d 1059 (11th

Cr. 1995) (per curiam, for the proposition that a plaintiff
need not take affirmative action when the case has been stayed is
unpersuasi ve. Aguilar expressly limted its ruling to a narrow

set of circunstances, “hold[ing] that, where the district court

entered a stay of definite duration, claimnts need not take

affirmative action to ‘continue’ a suit which was filed before
t he appoi ntnent of the receiver: the suit goes on when the stay
expires.” 1d. at 1062. The pending case is unlike Aguilar

because here the stay was of indefinite duration and the case was

13



not taken off the deferred list until the court contacted
Plaintiffs regarding the status of the case nonths after the
adm ni strative process had ended. Instead, Plaintiffs’ case is
anal ogous to those in which courts have found that affirmative
action by the plaintiff is necessary to proceed with a suit

stayed for an indefinite period. See, e.q., Lakeshore Realty

Nom nee Trust v. FDIC No. 91-0055, 1994 W. 262913 (D.N. H. My

25, 1994) (granting a notion to dism ss because the plaintiff did
nothing to attenpt to have the stay lifted within the 60-day

period described in 8§ 1821(d)(6)); Se. Bank, N A v. Gold Coast

G aphics Goup Partners, 149 F.R D. 681 (S.D. Fla. 1993); Rey,

817 F. Supp. at 637 (noting that claimants nust file a notion to

renew or reactivate following a stay); cf. Mtchell v. G eenwood

Bank of Bethel, Inc., 827 F. Supp. 106, 109 (N.D.N Y. 1993)

(“[P]laintiff’s counsel has filed the required activation
affidavit necessary to continue the action.”).

In light of the foregoing, this Court finds that Ms.
Dougherty failed to continue her claimin the sixty-day period
required by 8§ 1821(d)(6). Therefore, Plaintiffs did not properly
conply with the adm nistrative-clains process as a prerequisite
to suit, and Defendant FDIC s Motion to Dism ss for |ack of

subj ect matter jurisdiction nust be granted.®

6 The Court need not address whether, as the FDI C contends, Dani el

Dougherty was required to submit a separate adnministrative claimto the FD C
Assum ng arguendo that Ms. Dougherty’'s admi nistrative claimcovered M.
Dougherty’s claimfor |oss of consortium neither Plaintiff continued the
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[11. CONCLUSI ON

For the foregoing reasons, the Court denies Plaintiffs’
Motion to Remand but grants Defendant FDIC s Motion to Dism ss

the clains against it for lack of subject matter jurisdiction.

lawsuit within sixty days of the Notice of Disallowance.

To the extent that Plaintiffs suggest that they “were not required to
file [a] Proof of daimform” (Doc. No. 5-2), there is no legal or factua
support in the record.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOLORES DOUGHERTY, et al.
Plaintiffs, : ClVIL ACTI ON

V.
NO. 11-CV-0093

DEUTSCHE BANK NAT' L CO.,
et al.,

Def endant s.

ORDER

AND NOW this 10th day of August, 2011, upon
consideration of Plaintiffs’ Mdtion to Remand (Doc. No. 4) and
Def endant FDI C s response in opposition thereto (Doc. No. 15), as
wel | as Defendant FDIC s Mdtion to Dismiss for |ack of subject
matter jurisdiction (Doc. No. 3), Plaintiffs’ response in
opposition thereto (Doc. No. 5), and Defendant FDIC s reply in
further support thereof (Doc. No. 16), it is hereby ORDERED as
fol | ows:

1) Plaintiff’s Motion to Remand is DEN ED.

2) Defendant FDIC s Motion to Dismss for |ack of subject
matter jurisdiction is GRANTED and the cl ai ms agai nst Def endant
FDI C are DI SM SSED W TH PREJUDI CE

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, C. J.
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